United States Department of the Interior

OFFICE OF THE SECRETARY
Washingten, D.C 20240

AM-Z5085
1864 (AK-931)
CERTIFIED MATL
RETURN RECEIPT REQUESTED
State of Alaska, t | AA-BS0BS
Drepartment of Natral Ecsource : | Recardable Disclaimer of Interest Applicaton,
Attn: Torm Irwin, Commissigner = ]
330 West Seventh Avenue, Suite 1400 :
Anchorage, Alasks 99501-3579 | Perewpine River
ADMINISTRATIVE WAIVER GRANTED

] OVED, IN PART

APFLICATION APPROVED, IN PART
APPLICATION REJECTED, IN PART
APFLICATION DENIED, IN PART

On December 10, 2003, the State of Alaska (State) filed an application for 2 recordable
disclaimner of interest (AA-85085), under the provisions of Sec. 315 of the Federal Land Policy
and Management Act of October 21, 1976, 43 U.5.C, 51745, und the regnlations contaimed in 43
CFR Subpart 1864, for certain lands underlying the Porcupine River, The State of Alaska has
made this application on the grounds that title has passed by operation of law from the United
States to the State of Aladks on January 3, 1959, the date of Alaska's statshgod.

BACKGROVND

The Submerged Lands Act of 1933, 43 U.8.C_ §1311{a), granted and confimmed to the states title
to the lands benesth inland navigable waters within the boundaries of the respective states, It
also gave the states the right and power to manage, and administer these lands in accordance
with state law. Section § (m) of the Alaska Statehood Act, July 7, 1958, made the Submerped
Lands Act applicable to Alaska.’
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Section 315(a) of the Federal Land Policy and Management Act (FLPMA) authorizes the
Secretary of the Intarior to issue a document of diselsimer of Interest{z) in any lands in any form
suitable for recordation, whers the disclaimer will help remove a cloud on the titls of such lands
and where che detertninas g record interast of the United States it Linvds has terrninated by
apération of law or is otherwise invalid.

The State applied for the bed of the Porcupine River from its mouth at the Yukon RKiver to a
point between mommments 50 and 51 on the Tnited States-Canada International Boundary, The
State also applied for lands undedymg Bock Slough, Middle Channel, Hendecson Slough, Joe
Ward 3lough, Sixmile Slough, Nine Mile Slough, and Cintis Slough, 23 well a3 lands underlving
“all mtrreennecting sloughs betwecn the lines of ordmary high water” of the Poreupine River.

Pursuent to 43 CFR 1864, 1-2{c)(1) and (d), vnicss a waiver is granted, a legal description of the
lands for which a disclaimer is soupht must be baged on cither an official United States public
land survey or 2 metes and bovnds survey tied to the neaest comer of an official ublic Eand
survey. On December 10, 2003, the State requested n waiver of this requirement under

43 CFR 1864,1-2(d). It is determined that p survey deseription of the mibject water bodies is not
needed to adpedicate the State’s application, and the waiver is herely granted, provided the term
“imterconnecting sloupghs,” is not contained in the legal daseription of the recordable disclaimer
of interest.

In support of its application, the State noted that the Washington Treary of May 8, 1871, mtified
by the United States and Great Britain, “penmonently establiched navigarion rights “for the
pupozses of commercs’ on the Porcapine River for Britons and Americems." In addition, the
State submitted a letter (May 13, 1974) in which the Bureau of Land Management (BLM)
identified inland water bodies in Alasks including the Porcupine River, that would probably meet
the federal definition of navigability. The State alan submitted 2 BLM memorandum (April 21,
1983) which identified specific navigable waters within the Upper Yukon Region. The State’s
evidence addressed the Porcupine River; however, the State did not submit infonmation on the
navigability of hydrology of the slowghs, nzmed or unnamed, on or about Tannary 3, 1959,

The lands= applied for are located entirely within the exterior bomndaries of the Avetie Mational
Wildlife Refuge and the Yukon Flats National Wildlife Refiyre, both managed by the United
States Fish & Wildlife Service (USFWS). The United States and Native uurp:urahl}ns {Gwichyaa
Zhes Corporation of Fort Yulion and Doyon, Lid.) are the primary upland owners® Both
Challgyitsik Corporation and Canyon Village heve pending selections of uplands along the
Percupine River that have not yet been adjudicated. There are also a number of Native
aflotments along the ver. Thesa allotments are restricted |lands, The granting of the Stite’s
application for a recordable disclaimer of interest to subnnerged [ands underlying mvlgthlﬂ
porticms nfﬂl&Furmpm&R:wrdm not inclnde any restrieted lands and, therefore, iz not
aubject to the regulatary prohibition.

mmmmmmem mam'q':d or patented ta Gwirkiyaa Thes Corpovarion, a villaps
corparation, end Doyon, Lid | 2 regional corporation, respectivaly, or wesa stmveved in ity entirety to Doyon, Lid
* The BLM will not approve any part of an application that partiing to trust or meiriced Tedian lands
(43CFR1B64.1-HENZ)
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Motice of the State’s applicatian, tnehading the grounds for supporting it, was pablished in the
Federal Ragastar oo March 9, 2004, In June, 2004, the BLM received written comments from the
USFWS, Gwilchyaa Zhee Corporation, Gwichyma Gwich'in Tribal Govertinent, and the
Trustees for Aleska, In peneral, the comments pertained to process, potential impacts 1o property
rights, or land and resource manapement issuss, Cn June 30, 2004, the BLM responded o
Gwichiyaz (anch’in Tribal Government, specifically addressing their comments and questions;
and in letters dated July 1, 2004, the BLM informed Doyon, Lid | Chalkyitsik Marive
Corporation, Gwitchyaa Zhee Corporation, and the Trustees for Ala.skm of the pending
completion of 2 draft navigability report on the Porcupime River.

Un Augnee 23, 2004, the BLM posted a copy of its draft aevigability report for the Porcupine
River on the BLM ~ Alasks website. The BLM also provided copies of the report o the State of
Alagka, the USEWS, Doyon, Ltd., Chalkyitsik Native Corporation, Gwitchyas Zhee Corporation,
and Gwichyaa Gwich'in Tribel Government. The BLM invited their review and comments and
oifered them an opportunity to provide additiomal information. Interssted parties were afforded
an addifional 3 (-day comment period, ending Septerober 24, 2004,

The BLM received three formal comments on the draft navigability report; however, nome
included factorl evidence to support of contradict a finding of navigability. Doyon, Lid
responded with no comment. The Stare requested that the BRLM approve the State's applicetion
for those imterconnecting sloughs determined to be navigahle, meluding those epecifically
named. The USFWS expressed concemn over the identification and dascription of lands applied
for by the State. The USFWS noted that the Stete hag the regulatory requirement to provide a
legal description based upon a public land survey or 8 metes and bounds survey, The USFWS
did not dispate the finding of navigability of the Porcupine River, and agreed with the BLM's
positiom on “Imierconnecting sloughe ™ All of the comments have been apalyzed and considered.

The BLM prepared a somprehensive review of the land= applied for, and on November 16, 2004,
issued a final nevigability repowt which discnszed the land status, previcus comveyants actions by
the BLM, the physical charscter of the I'nn:up!.uc River, and historical uses of the Parcupine
River for travel, trade, and copumerce * The report forased on historical svidence of commercial
navigation on the Porcupine River.

After reviewing the State’s application, land status, the historic record, and legal Fuidance on
title navigability, the BLM eoncluded that the Porcupine River fom the United States-Crnada
Internaticmal boundary to its confluence with the Yukon River was navigable at the time of
statchood. Proclamation 810 (June |5, 1908) set apart those unpatented lands lying within sixty
feet of the boundary Fine between the United States and the Deminion of Canads. Proclamation
1196 (May 3, 1912) reserved those lands to the federal government to retain complete coutrol of
use and occupancy of all public lands within said sixty fect, Therefore, title to chis sixty foot
strip did ant pass to the State at the time of statshood. The remaining lands nnderlying the river
wors not reestved at the tme of statehood.

:E: B application, suppartieg svidencs, and tha BLMmiguhﬂ]wr&pmgmhc;ﬁ;mdanLM-ualuh's
site



The BLM lecked sufficient mftomanon on the navigability and hydrology of named and
untvamed intersonnecting sloughs to make a navigability deteromination. Weverthelass, if water
from a navigable river flowed through-an interconnecting slough at the time of stabshood, then
the slough is comsidered to be en imtegral part of the nver and the State would hold title to the
[ands underlying the slough. If the river no longer flows through the slough a3 a reqlt of
etagion, accretion, or reliction, then the upland owners own the bed of the former slough. Mone
of the sloughs were specifically identified in the State"s application as a potentdal highwey of
commerce; rather, they were identified as parts of the Porcupine River.

In assessing the navigability of inland water bodics, the BLM relies upon federal administrative
and case law and the advice of the Interior Department’ s Solicitor’s Office. The classic
definition of navigable waters is found in The Daniel Ball, 77 U.S. (10 Wall.) 557 (1870).
Pertinent DOT Office of the Solicitor™s opinions inelude Associate Solicitor Hugh Garner's
memo of March 16, 1976 (“Title to submerged lands for purposes of administering ANCSA) and
Regional Bolicitor John Allen's memo of February 25, 1980 (“Kandik, Mation Decision on
Navigability™), The agency is also guidad by the Submerred Tands Act of 1953 and the
Submergsd Lands Act of 1988 (P.L. 104-395). '

The Submerged Lands Act of 1988 provides that the “exscution of au interim comveyancs or
patent, as appropriate, by the Burcau of Land Management which conveys an area of land
selected by a Native or Native Corporation which includes, morounds, or abuts a leke, fver, or
streqm, or any porticn thereof, shall be the final agency action with respect to 3 decision of the
Secretary of the Interior that guch lake, river, or stream, is or is not navigable, umless such a
decision was validly appealed o en agency or board of the Department of the Interior on or
before Decemlber 2, 1980,

PLI ; N PART

The Lrpited States affirms it has no interest in the Lads deseribed below becquse all of the
federal interasts passed to the State of Alaska gt the time of statehood. Approving the State's
application for a recordable disclaimer of mterest will remove a clowd on the title by providing
certainty about the ewnership of submerged lands vaderlying the Porcupine River, Without this
certainty, ownerahip berween the two sovercigns, the State of Alasks and the Upited States, is
unclear. This Iack of clerity of soversign ownership greatly complicates the apphication of
narural resourees laws and other [aws to the submerged lands jovolved. Resolving clouds on title
bebwren the State of Alaska and the United States is thua of even greater importance than
meolving titls betvreen a private party and the TTnited States.

Arccordingly, based on the forepoing amd the documentation contained in the case record, T hane
determined that the State’s application for 2 recordable disclaimer of interest is lepally sufficient
within the provisions of Section 315 of FLPMA and the repulations contained in 43 CFR Subpart
1864, The State’s application for a recordable disclaimer of interest is hereby approved as
follows:

* The Submierged Lands Act of 1988, Section 101, srmended the Alasks National Interest Lands Conservation Act
{F L. 36487} Secticn $01 [c(1),
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The lands underlying Forcupine River, between the lines of ordinary high water marks on its
banks, from ity confluences with the Yulon River upstream approximately 214 viver miles to
the 60-foot wide neutral strip fom the United States - Canada Intemational Boundary,
presently located in the following townships: Tps. 20N, Rs. 10, 11 and 12 E.; Tps. 21 W,
Rs. 11,12, 13, and 14 E;; Tps. 22 ¥, Rs. 13, 14, 15, 16, and 17 E.; Tps. 23 N, Bs. 15, 16,
17,18, and 19 E; Tps. 24 N_ R 1%, 19, and 20 E,; Tps. 25 N, Rs. 19,20, 21, 22, and 23 E;
Tps. 26 ., Bs. 23 and 24 E.; Tps. 27 N, Bs. 24, 25, 26, 27, and 2§ E,; Tps. 28 N., Rs. 25, 26,
27, and 28 E.; Tps. 29N, Rs. 28, 29, end 30 E;; and T. 30 IN,, R. 30 E., Fairbanks Meridian,
Alaskz.

AFPLICATION RETECTED, IN PART

In vicw of the fact that there is insufficient information regarding their hydrology or nevigabillty,
the BLM is unable to make a determination regerding the State’s application for land3 andertying
the named sloughs at this ime, Therefors, the Tnited Stateq pejects the Stare’s application for
the Iands underlying Curtis Slough, Ninemile Slough, Sixmile Slough, Jos Ward Slough,
Hendersom, Slowgh, Fock Slough, and the Middle Channel for lack of supporting facts.

APFLICATION DENIED, IN PART

The BLM denies the State's application for those lands ying within the sixty foot wide stop
between the United States and the Dominion of Canada. These lands wers reserved o the
federnl government to retain complete control of use and oeupancy of all public lands within
said sixty feet. Therefore, title to lands within this sixty foot atrip did not pass to the State at the
time of statehood,

CONCLUSION

Based om the forcgoing, and the documentation contained in the case record, I have determined
that the recomdabls disclaimer of interest is lepally sufficient with the provisions of section 315 of
the Federal Land Policy and Management Act of October 21, 1976, 43 TLS.C, 51745, and the
regulations comtained in 43 CFE Subpart 1864,

This decision constitutes the final administrative determinafion of the Department of fhe Interior,

[ hereby ingtruct the Bureau of Land Manaperaent Alaska State Director to issue a recordable
disclaimer of interest in accordance with my decision.

%@m@_ S/t Jos
R:h:nmw Watson © "Date

Assistant Secretary - Land and Minersls Management

® The 60-faar wide novtral ship was withdrren and reserved mder Proclamatiag 510 ({Tuoe 15, 1908) and
Proclamation § 196 (May 3, 19120,



Enclosure:
1- Recondable Disclaimer of Interest (2 pp)

Copy fumished:

Regional Director

11.8. Fish & Wildlife Servies, Region 7
1011 East Tudor Road

Anchorage, Alaska 99503-6199

Alagka Department of Natural Resources
Divigion of Mining, Tand and Watsr
Attn: Dick Mylius

550 West 7% Avenue

Anchorage, Alaska 99501

~ Alaska Department of Fish & Game
Attn: Tina Cunming

333 Raspberry Road

Anchorage, Alaska 99518

Lands and Matural Resourees Departmeant
" 1 Doyon Place, Suite 300 ;
Fambanks, Alaska 99701

Gwichyaa Gwich'in Tribal Government
P.O. Box 126
Fort Yuken, Alaska 99740

Chalkyitsik Mative Corporation
PG Box 533
Chalkyitsik, Alagka 99738

Chwitchyaa Zhes Corporation
P.C. Baox 329
Fort Yukom, Alaska 99740

Trustees for Alaska
1026 West 4% Avenue, Suite 201
Anchorage, Alaska #9501

National Parks Conservation Association
T50 Weat 2% Avenus Suite 205
Ancherage, Alaska 92501
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The Wildartess Socisty

430 West T Avenue, Suite 210

Anchorage, Alaska 99501

Special Aescigtant to the Secretary for Alaska
FM, Northern Field Office (020)

DED, Resources (930)

Bramch Chief Lands (932)

Fegional Solivitor — Alaska Region
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